kP6s.  &C(j.  PMl/tu  R3Sk 


UMASS/AMHERST 


3iEQbboibb?a^Da 


HOUSE  POST  AUDIT  AND  OVERSIGHT  BUREAU 


ROOM    1  16.  STATE  HOUSE 
BOSTON.  MA  02133-1053 


JAMES  H.  FAGAN 

CHAIRMAN 

COMMITTEE  ON 
POST  AUDIT  AND  OVERSIGHT 


THOMAS  W.  HAMMOND,  JR. 

DIRECTOR 

(617)  722-2575 


HOUSE  POST  AUDIT  &  OVERSIGHT  BUREAU 


REVIEW  OF  MHD'S 

PROCUREMENT  OF  STREET  SWEEPERS 

BY  MEANS  OF  STATEWIDE  PROCUREMENT 


- 


\ 


^ 


i   *» 


Digitized  by  the  Internet  Archive 

in  2013 


http://archive.org/details/reviewofmhdsprocOOmass 


HOUSE  POST  AUDIT  &  OVERSIGHT  BUREAU 


REVIEW  OF  MHO'S 

PROCUREMENT  OF  STREET  SWEEPERS 

BY  MEANS  OF  STATEWIDE  PROCUREMENT 


EXECTJTTVE  SUMMARY 

The  following  is  a  list  of  House  Post  Audit  and  Oversight  Bureau  findings  and 
recommendations  resulting  from  the  Bureau's  review  of  the  Massachusetts  Highway 
Department's  ("MHD")  multi-million  dollar  procurement  of  street  sweepers  in  September 
of  1996: 

FINDINGS: 

•    MHD's  procurement  process  which  resulted  in  the  development  of  sweeper 

specifications  that  were  limited  to  certain  types  of  sweepers  may  have  locked  MHD 
into  a  higher  price  than  if  specifications  were  open  to  all  types  of  heavy  duty 
sweeping  equipment. 

MHD  failed  to  conduct  a  formal  needs  assessment  relating  to  the  procurement  of 
sweeping  equipment. 

MHD  failed  to  conduct  comparative  performance  and  maintenance  analysis  of  all 
types  of  sweeping  equipment. 

Many  of  MHD's  three  wheel  sweeper  specifications  were  identical  or  substantially 
similar  to  language  found  in  the  winning  bidder's  promotional  materials. 
MHD  and  Operational  Services  Division  (OSD)  failed  to  consider  the  operational 
needs  of  cities  and  towns  when  they  designated  the  sweeper  contract  a  statewide 
procurement. 

MHD's  test  of  sweeper  equipment  was  not  open  to  all  sweeper  manufacturers.  MHD 
developed  a  test  protocol  that  arbitrarily  eliminated  manufacturers  that  could  not 
supply  front  dump  three  wheel  sweepers. 

MHD's  solicitation  of  comments  from  MHD  District  employees  provides  insufficient 
support  for  MHD's  decision  to  eliminate  certain  types  of  equipment. 
MHD's  procurement  was  not  conducted  in  a  manner  that  encouraged  competition  and 
value  as  mandated  by  OSD  regulatory  requirements. 

MHD's  decision  to  bid  three  and  four  wheel  sweepers  together  reduced  competition 
among  competing  bidders. 

MHD  may  have  paid  over  $200,000  more  than  necessary  for  four  wheel  sweepers. 


•     OSD's  role  in  MHD's  procurement  was  largely  redundant  as  OSD  provided  little 
substantive  support  for  the  procurement.  OSD  failed  to  purge  proprietary 
specifications  from  MHD's  RFR  and  made  no  effort  to  contact  cities  and  towns  to 
ascertain  their  operational  needs. 


RECOMMENDATIONS; 

•  OSD  should  establish  a  process  by  which  hands-on  oversight  of  specifications  writing 
is  required.  OSD  should  take  a  much  more  active  role  in  insuring  competition  and 
preventing  the  elimination  of  competition  by  using  identical  specifications  taken  from 
specific  manufacturers. 

•  OSD  should  establish  a  process  by  which  cities  and  towns  have  more  involvement  in 
procurements  that  are  being  considered  for  statewide  usage. 

•  OSD  should  ensure  that  mailings  of  all  materials  for  statewide  procurements  are  sent 
to  municipalities  in  the  Commonwealth.  Until  OSD  determines  that  internet  access  to 
procurement  documents  is  available  to  all  municipalities,  OSD  should  reinstate  the 
practice  of  monthly  mailings  of  contract  materials  to  those  cities  and  towns  without 
internet  access. 

•  MHD  and  other  procuring  agencies  should  develop  specifications  for  products  and 
equipment  in  an  open,  competitive  and  well  researched  fashion.  MHD  should  adhere 
to  OSD's  policy  of  encouraging  competition  and  involvement  from  a  broad  range  of 
bidders. 

•  MHD  and  other  procuring  agencies  should  research  and  provide  written 
documentation  for  critical  issues  such  as  safety  and  maintenance. 

•  OSD  should  compile  and  review  data  on  statewide  procurements  to  encourage 
municipal  use  of  statewide  contracts  and  analyze  statewide  contract  use. 

•  OSD  should  require  that  all  tests  of  equipment  be  open,  competitive  and  monitored 
for  fairness  and  impartial  evaluation. 

•  OSD  should  improve  communication  with  municipalities  to  insure  that  cities  and 
towns  have  the  flexibility  to  participate  in  statewide  procurements. 

•  The  Committee  on  State  Administration  should  consider  legislation  to  eliminate  the 
practice  of  "specing  out"  competition  on  public  bids.  M.G.L.  Ch.  30B  and  state 
procurement  statutes  should  be  amended  to  insert  specific  provisions  that  prohibit 
practices  that  exclude  competition  by  using  narrowly  drafted  specifications.  The 
Committee  should  also  consider  legislation  that  clearly  defines  the  circumstances 
under  which  sole  source  procurements  can  be  made. 

Legislation  aimed  at  addressing  some  of  these  House  Post  Audit  and  Oversight 
Bureau  findings  has  been  drafted  and  is  attached  to  the  report  (Appendix  2). 


HOUSE  POST  AUDIT  &  OVERSIGHT  BUREAU 


REVIEW  OF  MHD'S 

PROCUREMENT  OF  STREET  SWEEPERS 

BY  MEANS  OF  STATEWIDE  PROCUREMENT 


Introduction 

In  November  of  1996  the  House  Post  Audit  and  Oversight  Bureau,  through  the 
House  Post  Audit  and  Oversight  Committee,  received  multiple  requests  for  an 
investigation  into  the  process  by  which  the  Massachusetts  Highway  Department  (MHD) 
and  the  Executive  Office  of  Administration  and  Finance,  through  its  Operational  Services 
Division  (OSD),  procured  thirty-five  heavy  duty  street  sweepers. 

The  Bureau  conducted  an  extensive  preliminary  inquiry  into  the  process  and  made 
a  recommendation  that  a  full  investigation  be  conducted. 

Background 

The  House  Post  Audit  and  Oversight  Bureau  conducted  a  comprehensive 
examination  into  the  process  by  which  MHD  and  OSD  awarded  a  contract  for  heavy  duty 
three  and  four-wheel  street  sweepers.  The  Bureau  examined  records  provided  by  MHD 
and  OSD,  interviewed  witnesses,  took  sworn  statements  from  relevant  personnel  involved 
in  the  procurement  process,  and  surveyed  over  fifty  cities  and  towns  on  their  use  of 
sweeping  equipment  and  their  actions  relating  to  the  statewide  procurement  process. 


The  Bureau  also  consulted  other  states,  reviewed  appropriate  regulations  and 
relevant  statutory  provisions,  and  conducted  independent  research  on  the  use  of  street 
sweeping  equipment.  The  Bureau  focused  its  research  efforts  on  purchase  price, 
operational  safety  and  maintenance  concerns. 

Chronology 

The  Bureau  conducted  an  extensive  review  of  the  process  by  which  the 
procurement  was  made.  Based  on  the  Bureau's  inquiry,  the  following  facts  were  found: 

1.  During  the  Summer  of  1995  MHD's  Deputy  Chief  Engineer  and  other  MHD 
officials  met  with  representatives  of  the  MHD  employee  union  to  discuss  issues  relating 
to  privatization  and  highway  maintenance.  The  union  informed  MHD  that  it  needed 
newer  equipment  to  be  able  to  compete  with  private  contractors.  It  was  not  clear  to  the 
Bureau  whether  this  was  the  significant  or  only  reason  for  the  sweeper  procurement  as 
MHD  had  not  purchased  sweepers  for  over  ten  years  and  MHD  had  not  conducted  a 
formal  needs  assessment  prior  to  the  procurement. 

2.  Shortly  after  the  summer  meeting,  MHD  conducted  a  test  at  the  Wellesley 
Depot.  This  test  was  conducted  to  evaluate  the  operational  capabilities  of  heavy  duty 
street  sweeping  equipment.  According  to  MHD's  specifications  specialist,  MHD 
excluded  all  but  three  vendors  from  the  test  demonstration  because  of  safety  concerns 
relating  to  side  and  rear  dumping  equipment. 

3.  MHD  received  promotional  materials  from  the  three  companies  that 
participated  in  the  test.  According  to  the  specifications  specialist  who  testified  before 
HPAO,  language  appearing  in  these  promotional  materials  was  used  to  draft  the 
specifications  that  ultimately  formed  MHD's  RFR  for  street  sweeper  procurement.  The 
specifications  specialist  was  not  able  to  testify  as  to  which  particular  specifications  were 
derived  from  a  specific  company's  promotional  literature. 

4.  After  "drafting"  the  specifications,  MHD's  specifications  specialist  then  met 
with  MHD's  Deputy  Chief  Engineer  and  with  officials  of  OSD  to  review  the 
specifications.  By  memo  dated  October  23,  1995  the  Deputy  Chief  Engineer  solicited 
comments  from  the  districts.     The  districts'  responses  recommended  no  significant 


changes  and  only  minor  changes  were  made  in  response  to  comments  from  the  districts. 
According  to  sworn  testimony,  neither  OSD  personnel  nor  the  Deputy  Chief  Engineer 
had  any  of  the  prospective  bidder's  promotional  materials  available  to  them  when  they 
reviewed  the  draft  specifications. 

5.  The  procurement  manager  for  OSD  testified  that  he  had  general  experience 
with  these  types  of  heavy  equipment  procurements.  He  testified  that  if  he  were  to  find 
any  proprietary  technology  in  the  specifications  he  would  exclude  it.  He  also  testified 
that  he  had  no  other  materials  in  front  of  him  when  he  reviewed  the  specifications.  After 
he  and  OSD  personnel  reviewed  the  specifications,  the  request  for  responses  (RFR)  was 
developed  and  issued.  The  testimony  of  OSD's  procurement  manager  was  that  he  relied 
upon  the  statements  of  MHD's  specifications  specialist  to  confirm  whether  more  than  one 
company  could  respond  to  individual  specifications  and  the  RPR  as  a  whole. 

6.  The  request  for  posting  of  the  RFR  was  dated  July  19,  1996.  The  invitation  for 
bids  was  issued  by  OSD  on  July  26,  1996.  The  request  for  response  was  issued  on 
August  12,  1996.  No  pre-bid  conference  was  scheduled.  On  August  29,  1996  the  bid 
opening  was  held  at  OSD.  Five  bids  were  received.  One  was  not  opened  due  to  late 
receipt.  Two  others  were  held  to  be  non-responsive  and  one  was  held  to  be  a  "no  bid".  A 
"no  bid"  was  described  by  officials  at  OSD  as  what  the  company  that  submitted  materials 
wished  to  have  their  submission  characterized  as.  According  to  OSD,  that  company  was 
sent  a  copy  of  the  RFR  because  "someone"  at  either  OSD  or  MHD  thought  that  they 
could  supply  sweepers.  OSD  was  unaware  that  the  firm  that  submitted  the  "no  bid"  and 
the  award  winner  were  related  corporate  entities. 

7.  On  September  4,  1996  the  chief  engineer  for  MHD  notified  OSD  that  MHD 
believed  that  two  out  of  three  bidders  were  non-responsive  and  that  the  contract  should  be 
awarded  to  the  only  remaining  bidder. 

8.  On  September  10,  1996  the  Procurement  Manager  of  OSD  notified  the  award 
winner  in  writing  that  his  company  would  be  awarded  a  36-month  contract  for  sweepers. 
The  contract  also  contained  a  provision  for  two  1 2-month  extensions. 


9.  On  September  10,  1996  the  specifications  specialist  at  MHD  notified  the 
procurement  manager  of  OSD  in  writing  that  representatives  of  one  of  the  other  vendors 
indicated  they  could  not  meet  the  specifications  on  the  four-wheel  sweeper. 

10.  On  September  26,  1996  MHD's  Deputy  Chief  Engineer  requested  utilization 
of  MHD  bond  funds  in  the  amount  of  $1,628,278  for  the  purchase  of  13  sweepers. 

1 1.  On  September  27,  1996  MHD's  Deputy  Chief  Engineer  wrote  a  memo  to  the 
Director  of  Capital  Expenditures  Projects  Office  (CEPO),  enclosing  a  purchase  agreement 
for  1 3  sweepers  statewide.  MHD  later  received  the  shipment  of  new  sweepers  and  began 
integrating  them  into  the  department's  fleet  of  equipment  statewide.  An  additional  22 
sweepers  were  purchased  on  October  30,  1996. 

Findings 

1.  The  Bureau's  review  indicated  that  MHD's  procurement  process,  which 
resulted  in  the  development  of  specifications  for  sweepers  that  were  limited  to  certain 
types  of  equipment,  may  have  locked  MHD  into  a  higher  price  for  sweepers  than  if  the 
specifications  were  open  to  all  types  of  heavy  duty  sweeping  equipment. 

2.  MHD  did  not  conduct  a  formal  needs  assessment  relating  to  the  procurement 
of  sweeping  equipment.  The  Bureau's  review  of  this  procurement  revealed  no 
comprehensive  analysis  of  competing  technologies  nor  any  documented  concerns  about 
safety.  The  Bureau's  review  of  street  sweeping  industry  literature  and  other  materials 
revealed  other  concerns  about  safety  relating  to  tipping  and  visibility  that  were  apparently 
not  discussed  at  MHD  or  throughout  this  process. 

3.  Given  the  high  degree  of  wear  and  tear  that  accrues  to  sweeping  equipment, 
comparative  performance  and  maintenance  analysis  of  different  machines  should  have 
been  required.  The  Bureau  found  no  evidence  that  any  comprehensive  or  objective 
assessment  of  maintenance  of  competing  equipment  was  ever  performed.  Sworn 
testimony  from  MHD's  specifications  specialist  indicated  only  that  maintenance  costs 
were  "normal"  and  offered  no  elaboration.  The  Bureau  found  that  maintenance  was  a 
significant  consideration.  According  to  New  York  and  several  municipalities  the  Bureau 
surveyed,  because  sweepers  operate  in  a  dirty  and  high  maintenance  environment,  ease  of 


maintenance  and  maintenance  costs  are  significant  issues.  The  Bureau  found  no  evidence 
that  comparative  analysis  of  maintenance  issues  was  considered  as  part  of  this 
procurement  process. 

4.  The  Bureau's  review  of  the  MHD  street  sweeper  specifications  revealed  that 
many  of  the  specifications  for  the  three-wheel  sweeper  were  identical  or  substantially 
similar  to  the  language  found  in  the  winning  bidder's  promotional  materials.  There  were 
no  drafts  or  written  explanations  in  MHD's  files  that  explained  why  so  many  items 
appeared  to  be  copied  exactly  or  paraphrased  from  items  that  existed  in  promotional 
materials  for  both  the  three-wheel  and  the  four-wheel  sweepers  of  the  winning  bidder. 
Sworn  testimony  by  MHD  officials  shed  little  light  on  how  the  specifications  were  drawn 
on  an  item-by- item  basis.  The  Bureau's  analysis  of  the  final  specifications  and  the 
promotional  materials  supported  the  conclusion  that  most  of  the  items  were  taken  directly 
from  previously  drawn  MDC  specifications  which  named  a  particular  vendor  and 
promotional  materials  that  were  received  from  the  winning  bidder. 

5.  Despite  the  fact  that  MHD  and  OSD  decided  to  conduct  the  solicitation  as  a 
statewide  procurement,  there  was  no  evidence  that  the  needs  or  experience  of  cities  and 
towns  in  the  Commonwealth  were  ever  considered  or  sought.  The  sworn  testimony  of 
both  MHD  and  OSD  personnel  indicated  no  municipal  input  was  sought  or  received.  The 
materials  reviewed  by  the  Bureau  indicated  that  the  purpose  of  this  solicitation  was  to 
establish  and  award  a  single  statewide  contract  for  the  purchase  of  heavy  duty  three  and 
four-wheel  street  sweepers  as  required  by  MHD  and  other  Commonwealth  departments 
and  political  subdivisions.  The  record  indicates  that  MHD  was  the  principal  force  for  this 
procurement  and  the  decision  to  include  other  agencies  and  municipalities  was  little  more 
than  an  afterthought. 

6.  MHD  failed  to  conduct  an  objective  and  open  test  of  all  sweeping  equipment. 
With  little  objective  analysis  or  current  information,  MHD  personnel  developed  a  test 
protocol  and  process  that  arbitrarily  eliminated  all  manufacturers  who  did  not  provide 
front  dumping  equipment  on  three-wheel  sweepers.  This  decision  appeared  to  be  based 
solely  on  anecdotal  information  relating  to  safety  and  was  not  based  on  any 
contemporaneous   comparative   market  information.   Testimony   received   from   MHD 


officials  provided  some  support  for  MHD's  safety  concerns  about  side  and  rear  dumping. 
However,  the  Bureau  found  no  written  record  of  safety  concerns  documented  in  files  for 
either  MHD  or  OSD.  The  Bureau  found  that  other  states  did  not  believe  that  concerns 
about  dumping  methods  justified  paying  higher  prices.  The  State  of  New  York  indicated 
that  if  dumping  presented  a  problem  with  lane  closures  the  vehicles  would  simply  pull  off 
at  the  next  interchange  and  dump  off  of  the  main  highway.  Several  other  government 
entities  surveyed  did  not  articulate  any  concerns  about  safety  of  rear  or  side  dumping 
sweepers. 

7.  The  Bureau's  review  of  the  comments  that  the  specifications  specialist 
received  from  MHD  districts  indicated  the  following: 

a.  Districts  1  and  4  had  no  comments. 

b.  District  3  did  not  provide  a  response. 

c.  Districts  2  and  5  provided  some  comments  and  specified  the  award 
winner  by  name. 

The  district  memos  provided  little  in  the  way  of  objective  analysis  for  their 
recommendations.  The  Bureau  also  noted  that  the  materials  provided  by  MHD  included  a 
memo  dated  November  20,  1995  requesting  comments  on  a  four-wheel  side  dump 
sweeper.  The  request  for  comments  on  the  specifications  for  a  side  dump  four-wheel 
sweeper  appears  inconsistent  with  MHD's  claims  about  safety  of  front  dump  sweepers. 

8.  OSD  informed  the  Bureau  that  MHD's  street  sweeper  procurement  was  the 
first  conducted  under  the  new  regulations  promulgated  by  OSD  on  6/28/96.  The  new 
"streamlined"  regulations  replaced  much  more  lengthy  procurement  regulations  but  also 
included  new  terms  such  as  "best  value"  that  were  not  defined  previously.  While  the  new 
regulations  speak  to  encouraging  competition  and  the  continuing  participation  of  quality 
vendors,  the  Bureau  found  the  opposite  was  the  case  with  respect  to  this  procurement. 
The  Bureau  also  noted  that  the  testimony  of  OSD  officials  indicated  that  the  new  team 
leader  approach  was  not  really  utilized  in  this  case  nor  were  the  new  approval  thresholds 
in  existence  for  this  particular  procurement.  The  actions  of  OSD  regarding  this 
procurement  reflect  the  transitional  nature  of  the  office  during  the  implementation  of  the 
new  regulations. 


9.  By  bidding  both  three  and  four-wheel  sweepers  together,  MHD  reduced 
competition.  The  Bureau  found  that  MHD  did  not  conduct  any  cost  benefit  analysis  to 
consider  the  advantages,  if  any,  of  both  three  and  four-wheel  sweepers  being  built  by  the 
same  manufacturer.  The  Bureau  found  evidence  that  more  competition  was  available  if 
the  three-  wheel  sweepers  were  bid  separately  from  the  four-wheel  sweepers. 

10.  New  York  indicated  that  by  procuring  in  large  quantities  they  received  better 
prices.  The  Bureau  found  that  because  of  the  manner  in  which  the  specifications  were 
drawn,  no  such  savings  accrued  to  the  Commonwealth.  In  fact,  MHD's  process  may 
have  resulted  in  MHD  paying  over  $200,000  more  than  other  states  for  similar 
equipment. 

11.  OSD's  role  in  MHD's  procurement  was  in  large  part  redundant.  Instead  of 
providing  direction  and  oversight  of  the  RFR  drafting  and  the  procurement  process, 
OSD's  role  appeared  to  be  little  more  than  a  rubber-stamp  of  what  was  prepared  by 
MHD.  OSD  provided  no  meaningful  check  on  the  specifications  drafting  process  and 
was  of  little  value  in  making  the  statewide  procurement  process  work. 

12.  The  Bureau  also  noted  that  MHD  indicated  the  impetus  for  the  sweeper 
procurement  was  initiated  at  least  in  part  by  representation  of  the  service  employees' 
union.  The  union  initially  recommended  that  MHD  take  a  new  approach  and  invest  in 
truck  mounted  sweepers  to  save  both  time  and  labor.  MHD  chose  not  to  implement  the 
union's  proposals.  There  was  nothing  in  the  files  provided  that  addressed  the  issues  of 
labor  savings  and  efficiency  as  raised  by  the  union. 

Issue  of  Statewide  Procurement 

The  testimony  of  OSD  and  MHD  before  the  Bureau  did  not  indicate  a  definitive 
reason  for  making  this  a  statewide  procurement.  In  fact,  the  testimony  and  other  facts 
establish  that  no  specific  input  was  sought  or  received  from  the  cities  and  towns  with 
respect  to  their  needs  or  concerns  with  the  procurement  of  sweepers.  The  record  also 
indicates  that  a  statewide  mailing  for  this  particular  procurement  was  not  made. 
According  to  one  official  at  OSD,  the  highway  department  had  "no  clue"  whether  anyone 
from  the  municipalities  would  use  the  procurement. 


In  the  request  for  responses  issued  by  OSD  on  August  12,  1996,  the  scope  of  the 
procurement  clearly  indicates  a  statewide  procurement.  In  correspondence  to  an 
unsuccessful  bidder,  OSD  made  it  clear  however  that  this  process  was  not  binding  on 
municipalities.  In  an  October  1,  1996  letter  to  a  vendor,  OSD  indicated:  "The  statewide 
contract  resulting  from  the  RFR  was  intended  for  the  primary  use  of  the  Mass.  Highway 
Department.  As  such,  the  political  subdivisions  and  authorities  are  eligible  to  utilize  the 
state  contract  or  they  may  issue  their  own  for  either  a  front  or  rear  dump  sweeper." 

The  Bureau's  own  survey  revealed  that  some  cities  and  towns  had  detected  a 
recent  change  in  the  manner  in  which  municipalities  received  notification  of  statewide 
procurement  contracts.  Several  municipalities  noted  that  in  the  past  they  received  regular 
monthly  mailings  of  statewide  contracts  directly  from  OSD.  Currently,  however,  they 
indicated  that  they  receive  only  sporadic  mailings.  While  many  cities  and  towns  were 
aware  that  statewide  contract  information  is  currently  available  on  the  Internet,  they 
indicated  that  budget  constraints  have  precluded  access  to  the  Internet.  As  a  result,  their 
access  to  statewide  contract  information  has  suffered  from  fewer  mailings  and  the  shift  to 
Internet  access  of  the  information. 

The  Bureau  contacted  OSD's  Outreach  Liaison  to  determine  current  practice  with 
respect  to  notifying  cities  and  towns  of  statewide  contract  opportunities.  OSD  confirmed 
that  monthly  mailings  are  no  longer  conducted.  Instead,  quarterly  mailings  are  sent  to  all 
cities  and  towns.  Quarterly  mailings  contain  lists  of  both  open  and  closed  contracts  as 
well  as  detailed  information  on  contracts  awarded  since  the  last  mailing. 

In  addition  to  quarterly  mailings,  OSD  also  confirmed  that  they  are  moving 
towards  providing  information  to  cities  and  towns  on  demand  via  the  Internet.  Although 
OSD  has  not  made  any  official  effort  to  ascertain  what  percentage  of  cities  and  towns 
have  or  will  have  Internet  access,  OSD  estimated  that  approximately  50  percent  of  cities 
and  towns  currently  have  Internet  capability.  The  Bureau  was  not  provided  a  source  or 
basis  for  this  estimate.  OSD  noted  that  in  some  cases,  municipal  access  to  the  Internet 
consisted  of  the  ability  to  go  to  a  public  access  site  such  as  a  local  library.  The  Bureau 
found  that  the  current  shift  from  mailing  of  statewide  contract  information  to  on  demand 
Internet  access  may  handicap  those  cities  and  towns  that  do  not  have  Internet  access.  The 
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Bureau  noted  that  Internet  access  for  both  government  entities  and  prospective  bidders 
was  not  sufficiently  researched  to  explore  issues, of  timing  and  access. 

OSD  also  indicated  that  bidders  on  statewide  contracts  can  access  bid  information 
through  the  Internet.  Bidders  can  search  for  contracts  and  download  official  bid 
documents  directly  from  the  Internet.  The  Bureau  has  concerns  that  bidders  who  are 
Internet  literate  may  have  a  competitive  advantage  over  those  bidders  who  are  unfamiliar 
with  interacting  over  the  Internet. 

Statewide  Procurement  Statistics 

The  Bureau's  survey  also  revealed  that  statistical  information  relating  to  the  use  of 
statewide  procurement  contracts  by  cities  and  towns  had  once  been  compiled  by  OSD  but 
the  practice  has  been  discontinued.  OSD  indicated  that  two  (2)  years  ago,  two  separate 
efforts  were  made  to  compile  such  information.  First  OSD  attempted  to  collect 
purchasing  information  from  cities  and  towns.  This  effort  apparently  failed  because  cities 
and  towns  did  not  have  the  resources  to  monitor  this  information  and  forward  it  to  OSD. 
OSD  felt  that  incomplete,  and  in  some  cases  inaccurate,  information  provided  by  the 
cities  and  towns  was  of  little  practical  use.  OSD  also  attempted  to  collect  statewide 
purchasing  information  from  vendors  on  statewide  contracts.  However  this  effort  also 
resulted  in  sporadic  responses.  This  experience  caused  OSD  to  abandon  efforts  to  collect 
information  on  municipal  use  of  statewide  contracts. 

The  Bureau  believes  that  statistical  information  reflecting  municipal  use  of 
statewide  procurement  contracts  is  of  significant  value.  Such  information  may  provide 
OSD  with  data  that  would  enable  the  Commonwealth  to  obtain  the  best  possible  prices 
for  goods  purchased  via  statewide  procurement.  The  Bureau  believes  that  through 
development  of  a  mandatory  reporting  system,  statistical  information  relating  to  statewide 
purchasing  could  provide  this  information.  OSD  should  develop  more  effective 
procedures  to  assist  the  cities  and  towns  in  this  effort. 


The  Procurement  Process 

The  Bureau's  review  of  the  process  raised  several  concerns. 

1 .  There  was  no  comprehensive  needs  assessment  conducted  by  MHD.  MHD  did 
not  conduct  an  open  and  objective  test  for  the  best  available  product.  Despite  the  fact  that 
almost  ten  years  had  elapsed  since  the  MHD  had  procured  sweepers,  MHD  decided  to 
conduct  a  test  of  equipment  that  eliminated  more  than  half  of  the  competitors  without  a 
chance  for  them  to  ever  be  tested.  MHD's  concerns  about  safety  of  rear  dump  equipment 
was  apparently  grounded  in  the  institutional  memory  of  several  employees  as  the  Bureau 
found  no  memoranda  or  analyses  which  documented  specific  cases  or  supported  the 
assertions.  The  Bureau  is  hard-pressed  to  understand  how  safety  concerns  could  not  have 
been  addressed  in  an  open,  objective  test  format.  The  Bureau's  review  of  other  states  and 
municipalities  found  other  safety  issues  that  were  not  addressed  by  MHD.  These  issues 
included  visibility  of  front  dump  vehicles  and  tipping. 

The  Bureau  found  no  file  evidence  that  documented  the  results  of  the  test.  The 
testimony  of  MHD  officials  indicated  the  test  lasted  about  four  hours,  yet  no  written 
results  were  produced  in  MHD  files.  Not  only  did  MHD  exclude  substantial  competition 
from  the  test,  but  it  also  chose  not  to  schedule  a  pre-bid  conference.  Thus  the 
procurement  process  MHD  established  limited  competition.  The  up-front  exclusion  of 
certain  types  of  equipment  from  even  a  preliminary  test  did  not  support  or  encourage 
open,  competitive  participation  from  all  qualified  prospective  bidders.  Moreover,  it  is  not 
clear  what  specific  knowledge  MHD  obtained  from  the  tests.  If  MHD  wanted  to  revisit 
safety  concerns  ten  years  after  its  last  procurement,  it  missed  the  opportunity  by 
evaluating  only  this  narrow  test  field. 

2.  The  process  of  drafting  the  specifications  did  not  encourage  competition  or 
participation  by  all  prospective  bidders.  The  sworn  testimony  of  the  MHD  official 
chiefly  responsible  for  producing  the  specifications  indicated  that  he  started  from  the 
premise  that  what  MHD  had  in  the  past  was  the  better  piece  of  equipment.  The 
specifications  specialist  who  drafted  the  "specs"  in  question  relied  upon  the  information 
from  the  district  employees  who  also  expressed  preference  for  the  same  equipment  that 
was  used  previously.  Despite  the  testimony  of  the  specifications  specialist  that  he  "took  a 
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little  bit  of  the  specifications  from  all  of  them,"  the  actual  specifications  are  in  large  part 
identical  or  substantially  similar  to  those  of  the  prevailing  bidder.  Apparently  MHD  was 
satisfied  that  what  was  used  in  the  past  was  sufficient,  and  little  objective  analysis  of 
competing  machines  appears  in  the  record. 

The  testimony  of  OSD  personnel  about  the  specifications  provided  little  insight 
into  the  process  and  indicated  virtually  no  independent  oversight  performed  by  them. 
OSD  personnel  reviewed  the  MHD  specs  as  drafted  in  a  vacuum,  i.e.  without  looking  at 
promotional  materials.  The  OSD  team  leader  admitted  after  a  "protest"  that  the  MHD 
specifications  specialist  called  to  his  attention  that  "some  or  a  significant  portion  of  the 
specifications  that  he  used  were  consistent  with  specifications  previously  utilized  by  the 
MDC.  The  Bureau  noted  the  MDC  specifications  identified  the  winning  bidder  by  name. 

While  the  OSD  team  leader  indicated  that  it  was  his  understanding  that  the 
specifications  he  reviewed  were  a  compilation  of  items  received  from  all  manufacturers, 
the  Bureau  found  that  simply  was  not  the  case.  Despite  the  fact  that  the  MHD 
specifications  specialist  could  not  identify  specific  provisions  taken  from  the  award 
winner  and  despite  his  claims  to  have  taken  items  from  other  manufacturers '  materials, 
the  documents  as  drafted  clearly  indicate  that  most  of  the  items  were  taken  from  materials 
that  describe  the  award  winner's  product. 

Bureau  Survey 

The  HPAO  Bureau  conducted  a  survey  of  over  fifty  municipalities  relating  to 
procurement  of  sweeping  equipment  and  their  use  of  the  statewide  procurement  system.1 

Municipal  Procurement  Practices  Under  M.G.L.  Ch.  30(B^ 

The  Bureau  questioned  municipalities  generally  about  their  procurement  practices 
for  highway  maintenance  equipment.    The  majority  of  those  surveyed  indicated  that  the 


1  Fifteen  percent  (15%)  of  the  Commonwealth's  cities  and  towns  were  surveyed.  Of  the  surveyed  units, 
30%  are  located  in  Greater  Boston,  17%  in  the  southern  part  of  the  state,  15%  in  the  central  part  of  the 
state,  9%  in  the  northern  part  of  the  state  and  29%  in  the  western  part  of  the  state.  Fifty-eight  percent 
(58%)  of  surveyed  units  are  cities,  42%  are  towns.  Seventy-one  percent  (71%)  of  the  surveyed  units' 
existing  street  sweeper  inventory  is  the  same  manufacturer  as  that  of  MHD. 
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driving  factor  behind  the  decision  to  use  a  statewide  procurement  contract  is  price.  If  the 
price  on  the  statewide  contract  is  better  than  what  the  municipality  believes  it  can  obtain 
through  municipal  bid,  the  municipality  will  use  the  statewide  contract.  The  Bureau's 
survey  revealed  that  83%  of  those  cities  and  towns  contacted  routinely  purchased  heavy 
equipment  through  municipal  bid.  With  respect  to  heavy  equipment  purchases,  44  of  53 
municipalities  surveyed  indicated  that  experience  supports  their  position  that  they  are 
able  to  secure  better  pricing  for  heavy  equipment  by  drafting  their  own  specifications  and 
conducting  their  own  bid  process  under  M.G.L.  Ch.  30(B). 

Municipal  Procurement  Patterns 

The  Bureau  found  three  distinct  patterns  of  procurement  practice  among  the 
municipalities  that  routinely  purchase  heavy  equipment  through  municipal  bid  under 
M.G.L.  Ch.  30(B).  One  pattern  was  found  among  those  cities  and  towns  that  comply 
both  literally  and  with  the  spirit  of  Ch.  30(B).  These  municipalities  simply  draft  generic 
specifications  for  heavy  equipment,  review  bids  from  prospective  contractors,  and  award 
the  contract  to  the  lowest  bidder  as  required  by  Ch.  30(B).  According  to  many 
municipalities,  this  process  can,  and  often  does,  lead  to  a  hodgepodge  of  equipment  from 
a  number  of  manufacturers.  This  places  additional  strain  on  municipal  resources  because 
cities  and  towns  must  obtain  a  wide  variety  of  parts  and  provide  additional  training  to 
mechanics  responsible  for  equipment  maintenance. 

The  second  pattern  of  procurement  the  Bureau  identified  concerned  municipalities 
where  procurement  officials  endeavored  to  write  detailed  specifications  for  equipment 
purchases  in  an  effort  to  obtain  the  specific  manufacturer  of  heavy  equipment  they 
desired.  The  goal  of  this  practice  is  to  technically  comply  with  the  requirements  of 
M.G.L.  Ch.  30(B)  while  essentially  "specing  out"  all  but  the  desired  manufacturer  from 
being  deemed  responsive  to  the  specifications.  Municipalities  engaged  in  this  practice 
indicated  that  the  rationale  is  primarily  to  maintain  uniformity  of  department  equipment. 
According  to  these  municipalities,  repair  and  maintenance  of  the  machines  becomes 
easier  because  the  departments  have  spare  parts  and  in-house  mechanical  expertise. 
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The  third  pattern  observed  by  the  Bureau  concerned  those  municipalities  that  list 
the  exact  manufacturer  and  type  of  equipment  they  want  and  then  proceed  to  bid  out  only 
the  financing  for  the  purchase.  By  receiving  bids  in  an  open  and  competitive  process  for 
the  financing,  these  municipalities  maintain  they  are  in  compliance  with  M.G.L.  Ch. 
30(B).  While  these  municipalities  claim  compliance  with  Massachusetts  procurement 
statutes,  they  are  able  to  specify  the  exact  manufacturer  of  equipment  desired.  Several  of 
these  municipalities  indicated  that  they  obtain  better  pricing  on  goods  purchased  in  this 
manner  because  they  are  able  to  make  timely  payments.  Vendors  are  apparently  willing 
to  compensate  cities  and  towns  for  improved  cash  flows  by  discounting  retail  prices. 
Once  again,  municipalities  engaged  in  this  practice  informed  the  Bureau  that  the  rationale 
is  to  maintain  uniformity  of  equipment  and  utilize  existing  parts  inventories  and  repair 
expertise. 

Municipal  Costs  For  Similar  Equipment 

While  conducting  its  survey  of  city  and  town  procurement  practices,  the  Bureau 
identified  several  municipalities  that  had  recently  purchased  street  sweeping  equipment. 
These  municipalities  dratted  their  own  specifications  for  sweepers,  conducted  local 
bidding  processes,  and  ultimately  signed  contracts  with  winning  bidders.  The  municipal 
procurements  were  conducted  pursuant  to  M.G.L.  Ch  30(B).  The  Bureau  focused  on 
municipalities  that  had  awarded  contracts  for  the  same  equipment  purchased  by  MHD  in 
an  effort  to  compare  purchase  prices  with  the  statewide  contract  awarded  through  OSD. 

The  Bureau's  survey  revealed  that  only  17%  of  municipalities  surveyed  purchased 
heavy  equipment  from  statewide  procurement  contracts.  Instead,  a  substantial  majority 
of  municipalities  procured  heavy  equipment  through  local  municipal  bids.  Although 
conducting  local  municipal  bids  consumes  limited  municipal  resources  and  is 
administratively  burdensome,  the  majority  of  municipalities  surveyed  informed  the 
Bureau  that  price  is  the  single  most  important  influence  on  the  decision  to  conduct  a  local 
bid  process. 

In  light  of  this  information,  the  Bureau  requested  and  reviewed  price  information 
from  cities  and  towns  that  had  purchased  street  sweepers  within  one  year  of  the  awarding 
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of  the  statewide  contract.  The  Bureau  analyzed  this  information  to  determine  whether 
prices  secured  by  municipal  bidding  were  lower  than  the  street  sweeper  price  obtained  on 
the  statewide  contract. 


Town  or  State 

Purchase  Date 

Model 

3-Wheel  Models: 

Mansfield 

June  '96 

same  as  state 

Mass.  (MHD) 

Jan.  '97 

same  as  state 

Waltham 

Nov.  '96 

same  as  state 

E.  Longmeadow 

Jan.  '96 

same  as  state 

Winchendon 

March  '96 

same  as  state 

Franklin 

Nov.  '96 

different  model 

Dighton 

Sept.  '96 

different  model 

4-Wheel  Models: 

Mass.  (MHD) 

Oct.  '96 

same  as  state 

Delaware 

June '96 

same  as  state 

New  York 

different  co. 

Price 

$96,000 
$90,476 
$89,061 
$88,900 
$87,900 
$81,749 
$77,508 


$134,490* 

$111,475 

$84,166 


*  net  of  special  transmission 

The  Bureau's  review  of  these  purchases  raised  two  issues.  One  was  that  some 
municipalities  could  meet  their  needs  with  a  lower  cost,  stripped  down  version  of  the 
product.  The  second  point  was  that  in  two  cases,  a  slightly  lower  cost  was  obtained  for 
the  same  model  in  a  single  purchase  transaction. 

The  Bureau's  analysis  revealed  that  prices  for  similarly  equipped  street  sweepers 
purchased  by  cities  and  towns  were  substantially  similar  to  pricing  on  the  statewide 
contract.  The  Bureau  observed,  however,  that  cities  and  towns  were  able  to  secure 
equipment  that  met  their  operational  needs  at  lower  costs  by  accepting  a  sweeper  model 
manufactured  and  sold  by  the  winning  bidder  on  the  statewide  contract.  This  sweeper 
model,  while  similar  to  the  sweeper  chosen  for  the  statewide  contract,  was  priced  lower 
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because  of  material  differences  in  the  actual  features  of  the  machine.  Therefore,  a  direct 
comparison  of  pricing  between  models  is  instructive  only  on  the  point  of  whether  the 
Commonwealth  should  receive  a  better  price  for  bulk,  i.e.  large  purchases.  However,  the 
Bureau  observes  that  the  willingness  of  municipalities  to  expend  municipal  resources  and 
conduct  local  bid  processes  for  equipment  available  through  a  statewide  contract  is  strong 
evidence  that  the  statewide  contract  is  not  responsive  to  municipal  needs. 

Proprietary  Specification 

The  Bureau  identified  one  MHD  specification  for  four-wheel  street  sweepers  that 
was  described  by  the  award  winner's  materials  as  patented.  Under  specifications  for  the 
street  sweeper  chassis,  MHD  language  used  to  specify  a  required  suspension  was 
identical  to  language  found  in  promotional  materials  of  the  manufacturer  of  the 
equipment  chosen  by  MHD.  The  required  specification  was  for  a  rear  axle  air  bag 
suspension.  The  Bureau  is  concerned  that  this  specification,  patented  by  a  single 
manufacturer,  may  have  excluded  potential  bidders  from  submitting  bids  on  the  contract. 
In  addition,  those  bidders  that  submitted  bids  may  have  been  deemed  non-responsive  in 
part  because  they  could  not  supply  the  specified  suspension.  Some  MHD  specifications 
for  the  four-wheel  sweeper  allowed  a  potential  bidder  to  supply  the  exact  specification 
"or  equal"  in  an  effort  to  be  responsive  to  MHD's  RFR.  However,  the  air  bag  suspension 
specification  as  written  afforded  no  such  opportunity  to  potential  contractors. 

The  Bureau  questioned  OSD  officials  about  what  actions  would  be  taken  with 
respect  to  proprietary  material  appearing  in  RFR  specifications.  OSD  officials 
responsible  for  reviewing  MHD's  specifications  on  the  street  sweeper  contract  informed 
the  Bureau  that  any  specifications  that  required  proprietary  items  would  be  stricken  from 
the  RFR.  Yet  such  specifications  were  not  stricken  from  the  RFR  for  street  sweepers. 
Since  OSD  officials  relied  on  the  specifications  as  drafted  by  MHD,  it  did  not  have  any 
independent  means  of  determining  whether  specifications  called  for  proprietary  materials 
or  not.  The  failure  of  both  OSD  and  MHD  to  purge  proprietary  specifications  from  the 
RFR  may  have  limited  the  number  of  bidders  for  the  contract.  As  a  result,  MHD  may  not 
have  secured  the  best  price  for  its  street  sweeper  procurement. 
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State  Comparison  Of  Procedure  And  Price 

The  Bureau  contacted  several  states  to -inquire  about  their  concerns  and  practices 
with  respect  to  street  sweeper  procurement.    Once  again,  despite  purchasing  far  fewer 
machines  than  the  thirty-five  (35)  called  for  in  the  MHD  contract,  at  least  two  states  were 
able  to  obtain  better  prices. 
1.  State  of  Delaware 

The  Bureau  learned  that  the  State  of  Delaware  conducted  a  bid  process  and 
awarded  a  contract  for  the  purchase  of  four  (4)  similar  model  street  sweepers  in  June  of 
1996.  The  Bureau  contacted  the  State  of  Delaware  and  obtained  street  sweeper  price 
information  from  the  1996  procurement.  This  information  revealed  that  despite  the  fact 
that  the  State  of  Delaware  purchased  six  fewer  four-wheel  street  sweepers  than  MHD,  the 
cost  per  machine  was  over  $23,000  less  than  MHD  paid.  The  Bureau  confirmed  that  the 
machines  were  substantially  similar  with  respect  to  specifications  and  could  find  no 
justification  for  the  substantial  difference  in  price.  Despite  MHD's  substantially  larger 
order,  MHD  apparently  paid  21%  more  for  similar  equipment. 

2.  State  of  New  York 

The  Bureau  also  contacted  officials  at  the  New  York  Transportation  Department. 
New  York  has  accumulated  an  almost  exclusively  side  dump  fleet  of  30  or  40  street 
sweepers.  The  State  of  New  York  pays  $84,166  per  machine.  According  to  New  York 
Transportation  officials,  side  dump  street  sweepers  do  not  present  any  safety  concerns.  If 
there  is  any  difficulty  dumping  along  a  particular  stretch  of  highway,  work  crews  simply 
proceed  to  the  next  interchange  and  dump  there. 

New  York  State  Transportation  officials  indicated  that  a  significant  factor  behind 
their  decision  to  procure  side  dump  sweepers  is  that  more  bid  responses  are  received 
because  there  are  more  side  dump  vendors  than  any  other  type.  In  their  continuing  effort 
to  maximize  competition  among  bidders,  and  thereby  secure  the  best  pricing,  they 
required  side  dump  machines.  Bids  for  street  sweeper  procurements  are  received  annually 
in  the  State  of  New  York. 
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New  York  prefers  the  sweeper  manufacturer  they  selected  because  it  has 
substantially  lower  operating  costs  than  other  midlines.  It  is  very  easy  to  maintain  which 
is  important  because  street  sweepers  are  used  in  the  worst  possible  environment  for 
mechanical  operation.  In  addition,  the  side  dump  sweepers  are  built  on  Ford  F600  and 
Navistar  chassis.  These  chassis  are  also  used  on  New  York's  standard  highway 
maintenance  vehicles.  New  York  maintains  that  because  the  Department  has  repair  parts 
and  maintenance  expertise  on  the  sweepers  as  soon  as  they  are  purchased,  it  produces  an 
overall  savings  for  them. 

New  York  has  found  that  bulk  purchases  have  resulted  in  significant  cost  savings 
on  street  sweeper  procurements.  Cities  and  towns  in  New  York  very  much  want  to 
purchase  their  sweepers  through  state  contracts  to  take  advantage  of  the  state's  volume 
discount.  However,  they  are  currently  unable  to  do  so  under  New  York  law.  Apparently, 
there  is  a  movement  at  this  time  to  award  open  contracts  which  could  be  used  by  all 
political  subdivisions  in  New  York. 

3.  State  of  Rhode  Island 

The  Bureau  contacted  officials  at  the  Rhode  Island  Department  of  Transportation 
to  inquire  about  street  sweeper  procurement.  Rhode  Island  maintains  a  uniform  fleet  of 
sweepers  similar  to  those  of  Massachusetts.  Rhode  Island  does  not  consider  any  safety 
benefits  of  front  dump  capability  when  evaluating  sweeping  equipment.  According  to 
Rhode  Island  officials,  the  machines  they  currently  have  perform  the  required  tasks  well. 
Maintaining  uniformity  of  equipment  is  important  to  Rhode  Island  because  it  allows  the 
Transportation  Department  to  rely  on  repair  expertise  and  utilize  existing  parts 
inventories. 

Rhode  Island  conducted  bid  procedures  for  the  purchase  of  four  street  sweepers  in 
June  of  1996.  The  contract  was  awarded  to  the  same  vendor  as  Massachusetts.  Rhode 
Island  purchased  four  of  the  same  model  machines  at  a  cost  of  $98,000  per  machine. 
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Greater  Boston  Police  Council 

The  Bureau  learned  that  many  cities  and  towns  in  the  Commonwealth  utilize  an 
open  contract  negotiated  by  the  Greater  Boston  Police  Council  ("GBPC")  for  the 
purchase  of  police  cruisers  and  other  light  vehicles  such  as  passenger  cars  and  standard 
pick-up  trucks.  The  GBPC  buying  group  was  formed  approximately  ten  years  ago  to 
secure  discount  prices  on  vehicles  for  Massachusetts  municipalities.  Currently,  forty- 
three  (43)  cities  and  towns  purchase  light  vehicles  through  the  GBPC. 

The  Bureau  contacted  GBPC  officials  to  inquire  about  the  process  by  which  this 
contract  is  awarded.  The  Bureau  learned  that  GBPC  officials  work  very  closely  with 
potential  purchasers,  specifically  Massachusetts  municipalities,  to  determine  their  needs 
before  drafting  specifications  for  the  contract.  Officials  indicated  that  input  from  ultimate 
purchasers  is  critical  to  securing  the  best  price  from  the  open  bidding  process  because  it 
assures  bidders  that  a  profitable  volume  of  purchases  will  be  made  off  the  open  contract. 
GBPC  officials  indicated  substantial  cost  savings  per  vehicle. 

The  Bureau  observed  that  a  significant  difference  between  the  GBPC  process  and 
the  procurement  process  orchestrated  by  OSD  for  street  sweepers  was  in  the  level  of 
consultation  with  ultimate  purchasers  on  the  contract's  open  feature.  The  GBPC  worked 
intensely  with  ultimate  purchasers.  However,  according  to  sworn  testimony  from 
officials  at  OSD  and  MHD,  ultimate  purchasers  on  the  open  contract  for  street  sweepers 
were  not  consulted  at  any  time  during  the  procurement  process.  The  failure  of  OSD  and 
MHD  to  consult  with  cities  and  towns  prior  to  drafting  specifications  for  the  street 
sweeper  procurement  may  have  contributed  to  higher  bids  from  vendors  who  had  no  way 
of  knowing  whether  additional  purchases  would  be  made  by  municipalities. 

MHD.  OSD  Response 

The  Bureau  sent  a  draft  of  the  report  to  OSD  and  MHD  for  their  comments.  The 
agencies'  comments  and  the  Bureau's  responses,  if  any,  are  included  in  Appendix  I. 
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Conclusion 

The  Bureau's  review  of  this  procurement  leads  it  to  conclude  that  MHD's 
arbitrary  exclusion  of  certain  types  of  equipment  reduced  competition  and  resulted  in 
higher  prices.  MHD's  claims  that  safety  concerns  overrode  cost  considerations,  however 
sound  from  a  policy  standpoint,  were  not  supported  by  objective,  well  researched 
analysis.  Essentially,  MHD  relied  on  past  experience  to  exclude  competition  and  avoid 
objective  comparison  of  competing  technologies.  The  Bureau  found  MHD's 
procurement  process  was  deficient  from  a  management  and  oversight  perspective. 

Recommendations 

Based  upon  its  investigation  of  this  procurement,  the  Bureau  recommends  the 
following  actions: 

1 .  OSD  should  establish  a  process  by  which  hands-on  oversight  of  specifications 
writing  is  required.  The  Bureau  found  that  in  this  case,  the  specifications  written  by 
MHD  excluded  most  of  the  competition.  OSD  did  little  to  verify  the  source  of  particular 
specifications.  The  result  of  this  process  was  a  higher  cost  to  the  Commonwealth.  The 
Bureau  recommends  that  OSD  take  a  much  more  active  role  in  ensuring  competition  and 
preventing  the  elimination  of  competition  by  using  identical  specifications  taken  from 
specific  manufacturers. 

2.  The  Bureau  recommends  that  OSD  establish  a  process  by  which  cities  and 
towns  have  more  involvement  in  procurements  that  are  being  considered  for  a  statewide 
usage  and  that  input  from  potential  users  be  sought  before  specifications  are  drafted. 

3.  OSD  should  ensure  that  mailings  of  all  materials  for  statewide  procurements 
are  sent  to  municipalities  in  the  Commonwealth.  Until  OSD  determines  that  internet 
access  to  procurement  documents  is  available  to  all  municipalities,  OSD  should  reinstate 
the  practice  of  monthly  mailings  of  contract  materials  to  those  cities  and  towns  without 
internet  access. 

4.  MHD  and  other  procuring  agencies  should  develop  specifications  for  products 
and  equipment  in  an  open,  competitive,  and  well  researched  fashion.  MHD  should  adhere 
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to  OSD's  policy  of  encouraging  competition  and  involvement  from  a  broad  range  of 
bidders.  „ 

5.  MHD  or  any  procuring  agency  should  research  and  provide  written 
documentation  for  critical  issues  such  as  safety  and  maintenance. 

6.  OSD  should  compile  and  review  data  on  statewide  procurements  to  encourage 
municipal  use  of  statewide  contracts  as  well  as  analyze  statewide  contract  use. 

7.  OSD  should  require  that  all  tests  of  equipment  be  open,  competitive  and 
monitored  for  fairness  and  impartial  evaluation. 

8.  OSD  should  improve  its  communication  with  municipalities  to  ensure  that 
cities  and  towns  have  the  flexibility  to  participate  in  statewide  procurements.  The  Bureau 
believes  that  specifications  need  to  be  drafted  with  flexibility  to  allow  cities  and  towns  to 
purchase  lower  cost  and  less  elaborate  equipment  for  municipal  use. 

9.  The  Committee  on  State  Administration  should  consider  legislation  to 
eliminate  the  practice  of  "specing  out"  the  competition.  M.G.L.  Ch.  30(B)  and  state 
procurement  statutes  should  be  amended  to  insert  specific  provisions  that  prohibit 
practices  that  exclude  competition  by  using  narrowly  drafted  specifications.  The 
Committee  should  also  consider  legislation  that  clearly  defines  the  circumstances  under 
which  sole  source  procurements  can  be  made. 
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APPENDIX  I. 


MHD  Response  #1: 

The  Bureau  states  that  "MHD  excluded  all  but  three  vendors  from  the  test 
demonstration  because  of  safety  concerns  relating  to  side  and  rear  dumping  equipment." 
While  MHD  did  design  a  specification  which  favored  front  and  right  side  dumping 
equipment,  it  did  not  exclude  any  vendors  from  the  test  demonstration.  MHD  staff 
invited  all  known  vendors  to  the  demonstration.  Twenty-five  MHD  engineers  and 
operators  were  on  hand  to  inspect  and  test  those  which  were  demonstrated. 

Bureau  Reply: 

MHD's  specifications  specialist  testified  before  the  Bureau  under  oath  that  only 
three  vendors  were  allowed  to  exhibit  their  product  at  the  Wellesley  Depot  test  of  street 
sweeper  equipment.  The  Bureau  was  able  to  identify  several  potential  vendors  that  were 
not  invited  to  MHD's  test. 


MHD  Response  #2: 

The  Bureau  states  that  "MHD  did  not  conduct  a  formal  needs  assessment  relating 
to  the  procurement  of  sweeping  equipment."  None  was  conducted  because  a  formal 
assessment  was  not  necessary.  MHD's  equipment  was  at  least  10  years  old.  Most  of  it 
was  out  of  service  and  had  outlived  its  useful  life.  MassHighway  needed  a  new  fleet  and 
developed  its  procurement  based  on  the  number  of  sweepers  needed  on  a  district  by 
district  basis. 

Bureau  Reply: 

MHD  misunderstands  the  Bureau's  finding.  The  Bureau  does  not  dispute  the  fact 
that  MHD  needed  to  modernize  its  fleet  of  sweeping  equipment.  What  MHD  failed  to  do 
was  document  what,  if  any,  research  efforts  it  performed  to  ascertain  what  type  of 
equipment  could  satisfy  its  operational  needs.  For  example,  MHD  did  not  provide  the 
Bureau  with  any  written  analysis  that  supported  the  position  that  front-dump  sweepers  are 
safer  than  side  or  rear  dump  sweepers.  In  addition,  MHD  did  not  supply  the  Bureau  with 
any  written  documentation  comparing  maintenance  issues  among  various  sweeper 
manufacturers.  The  Bureau  could  only  conclude  that  much  of  MHD's  decision  making 
with  respect  to  significant  procurement  issues  was  based  on  undocumented  institutional 
memory. 


MHD  Response  #3: 

The  Bureau  states  that  its  "review  of  street  sweeping  industry  literature  and  other 
materials  revealed  other  concerns  about  safety  relating  to  tipping  and  visibility  that  were 
apparently  not  discussed  at  MHD  or  through  this  process."  Safety  was  the  primary 
consideration.  Particular  components  of  the  specifications  address  tipping  through  the 
requirement  for  heavy  duty  suspensions.  In  addition,  such  requirements  as  bubble 


windows  improve  driver  safety  by  increasing  visibility  without  forcing  the  driver  to  roll 
down  the  window  and  inhale  dust  in  order  to  follow  the  line  of  a  curb. 

Bureau  Reply: 

Once  again,  the  Bureau  was  unable  to  identify  written  documentation  indicating 
that  safety  issues  such  as  tipping  and  visibility  were  considered  by  MHD.  While  MHD 
may  have  addressed  these  concerns  in  the  sweeper  specifications,  the  Bureau  could  find 
nothing  in  MHD  files  to  support  their  rationale  for  particular  specifications.  In  addition, 
the  Bureau  found  features  on  sweepers  built  by  excluded  manufacturers  that  addressed 
these  safety  issues  but  were  not  considered  by  MHD. 


MHD  Response  #4: 

The  Bureau  states  that  "Given  the  high  degree  of  wear  and  tear  that  occurs  to 
sweeping  equipment,  comparative  performance  and  maintenance  analysis  of  different 
machines  should  have  been  required."  Such  an  analysis  was  conducted,  however, 
specifications  were  drafted  to  produce  machines  which  would  optimize  performance  and 
minimize  maintenance. 

Bureau  Reply: 

According  to  the  Bureau's  survey,  ongoing  maintenance  was  a  high  priority. 
MHD  indicated  that  an  analysis  of  comparative  performance  and  maintenance  was 
conducted.  The  Bureau  requested  all  documentation  relating  to  MHD's  street  sweeper 
procurement.  Upon  reviewing  the  materials  provided  in  response  to  this  request,  the 
Bureau  found  no  evidence  of  a  comparative  performance/maintenance  analysis  conducted 
by  MHD. 


MHD  Response  #5: 

The  Bureau  states  that  its  "review  of  the  MHD  street  sweepers  specifications 
revealed  that  many  of  the  specifications  for  the  three  wheel  sweeper  were  identical  or 
substantially  similar  to  the  language  found  in  the  winning  bidder's  promotional 
materials."  This  is  true,  however,  it  is  not  illegal  and  it  makes  good  business  sense  when 
the  use  of  those  portions  of  the  materials  will  produce  the  highest  performance 
specification.  As  suggested  above,  MHD  could  have  specified  "Elgin  or  equal." 

Bureau  Reply: 

The  Bureau  offers  no  opinion  on  the  legality  of  MHD's  specifications. 


MHD  Response  #6: 

The  Bureau  states  that  it  "found  that  other  states  did  not  believe  that  concerns 
about  dumping  methods  justified  paying  higher  prices."  MassHighway  places  the  safety 
of  motorists  and  its  personnel  first.  Contrary  determinations  by  other  states  are  irrelevant. 


Bureau  Reply: 

The  Bureau  found  that  other  states  were  satisfied  with  the  safety  level  afforded  by 
street  sweepers  that  were  excluded  from  MHD's  procurement.  Therefore,  these  states 
were  able  to  benefit  from  increased  competition  among  a  larger  number  of  potential 
bidders.  This  competition  led  to  better  prices. 


MHD  Response  #7: 

The  Bureau  states  that  "the  request  for  comments  on  the  specifications  for  a  side 
dump  four  wheel  sweeper  appears  inconsistent  with  MHD's  claims  about  safety  of  front 
dump  sweepers."  The  Bureau  misunderstands  the  mission  of  the  four  wheel  sweeper.  It 
is  used  for  emergency  response  operations  and  is  required  to  travel  distances  at  high 
speeds  over  state  highways.  It  will  rarely  be  used  to  sweep  and  dump  large  amounts  of 
material  in  a  single  use.  On  the  other  hand,  the  three  wheel  sweeper  is  a  workhorse, 
required  to  sweep  and  dump  several  times  within  a  traffic  control  safety  setup.  Front 
dump  capability  is  important  in  that  regard. 

Bureau  Reply: 

In  light  of  this  response,  the  Bureau  questions  why  MHD's  specifications  for  four 
wheel  sweepers  mandated  a  high  side  dump  machine.  If  four  wheel  sweepers  are 
intended  for  emergency  response  operations,  the  Bureau  questions  why  MHD  required  a 
significantly  more  expensive  side  dump  machine  capable  of  dumping  directly  into  dump 
trucks.  Less  expensive,  low  dump  machines  were  apparently  not  considered.  In  addition, 
there  does  not  appear  to  be  any  rationale  for  requiring  side  dump  over  rear  dump 
machines.  MHD's  four  wheel  sweeper  specifications  may  have  excluded  potential 
vendors  from  bidding  by  arbitrarily  limiting  the  field  of  bidders  that  could  respond  to  its 
specifications. 


MHD  Response  #8: 

The  Bureau  states  that  "By  bidding  both  three  and  four  wheel  sweepers  together, 
MHD  reduced  competition.  The  Bureau  found  that  MHD  did  not  conduct  any  cost 
benefit  analysis  to  consider  the  advantages,  if  any,  of  both  three  and  four  wheel  sweepers 
being  built  by  the  same  manufacturer."  MassHighway  questions  this  conclusion.  It  is 
unsupported  by  the  evidence.  It  also  fails  to  account  for  MHD's  desire  to  deal  with  a 
single  vendor  for  training,  parts,  service  and  warranty.  In  the  long  run,  this  plan  results  in 
greater  savings  than  would  illusory  savings  suggested  by  procurement  from  multiple 
sources. 

Bureau  Reply: 

The  Bureau  was  unable  to  identify  any  documentation  to  support  MHD's 
assertion  that  its  plan  results  in  greater  cost  savings.  The  Bureau  found  evidence  that 
increased  competition  might  have  resulted  if  three  and  four  wheel  sweepers  were  bid 
separately.  In  addition,  the  Bureau  was  able  to  identify  one  vendor  that  could  have 


supplied  both  three  and  four  wheel  sweepers  for  a  lower  price  and  whose  parts  are  ninety 
percent  (90%)  interchangeable. 


MHD  Response  #9: 

The  Bureau  states  that  "in  fact,  the  specifications  may  have  resulted  in  MHD 
paying  over  $200,000  more  than  other  states  for  similar  equipment."  On  what  is  that 
conclusion  based?  Where  is  the  sum  $200,000  derived?  Is  that  a  per  unit  cost  or  is  it 
bulk  purchase  based?  MassHighway  required  heavier  capacity,  easier  to  maintain 
equipment.  The  procurement  was  open,  competitive  and  fair. 

Bureau  Reply: 

The  Bureau  bases  its  figure  on  the  difference  between  the  cost  of  MHD' s  four 
wheel  model  ($134,490)  and  the  Delaware  four  wheel  model  ($1 1 1,475).  The  difference 
is  $23,015  per  unit,  with  ten  units  purchased,  resulting  in  a  total  additional  cost  of 
$230,150. 


MHD  Response  #10: 

The  Bureau  states  that  "The  union  initially  recommended  that  MHD  take  a  new 
approach  and  invest  in  truck  mounted  sweepers  to  save  both  time  and  labor.  MHD  chose 
not  to  implement  the  union's  proposals."  As  revealed  by  the  bids  themselves,  the  four 
wheel  truck  mounted  sweepers  are  significantly  more  expensive  than  the  three  wheel 
sweepers.  MassHighway  procured  the  four  wheel  sweepers  for  emergency  response  and 
other  light  sweeping  activities,  and  specified  the  three  wheel  workhorse  for  general  and 
heavy  duty  sweeping.  There  is  no  time  and  labor  savings  attributable  to  use  of  four  wheel 
sweepers  for  all  purposes. 

Bureau  Reply: 

The  Bureau  does  not  disagree  with  MHD's  findings  on  this  point.  The  Bureau 
noted  this  issue  only  in  the  context  of  lack  of  documentation  to  support  the  assertion. 


MHD  Response  #11: 

The  Bureau  states  that  "44  of  53  municipalities  surveyed  indicated  that  experience 
supports  their  position  that  they  are  able  to  secure  better  pricing  for  heavy  equipment  by 
drafting  their  own  specifications."  MHD  does  not  dispute  this  finding.  Indeed, 
municipalities  are  not  bound  by  this  procurement  should  they  wish  to  procure  sweepers. 
However,  MassHighway' s  requirements  differ  substantially  from  municipalities  and  it  is 
not  prepared  to  sacrifice  quality  simply  to  obtain  a  lower  short  term  price. 

Bureau  Reply: 

The  Bureau  received  sworn  testimony  from  several  MHD  employees  responsible 
for  MHD's  street  sweeper  procurement  plan.  Each  of  these  individuals  admitted  that 
cities  and  towns  were  never  contacted  at  any  time  during  the  procurement  process.  The 


Bureau  is  concerned  that  MHD  missed  an  opportunity  to  save  taxpayer  dollars  by  failing 
to  explore  the  operational  needs  of  municipalities"  The  possibility  of  sales  volume 
beyond  MHD's  initial  purchase  might  have  increased  competition  among  bidders 
enabling  MHD  to  obtain  lower  pricing  on  its  purchase.  Based  on  sworn  testimony  from 
MHD  officials,  this  possibility  was  never  considered. 


MHD  Response  #12: 

The  Bureau  states  that  it  is  "concerned  that  this  specification,  patented  by  a  single 
manufacturer,  may  have  excluded  potential  bidders  from  submitting  bids  on  the  contract." 
In  every  case,  prospective  bidders  could  submit  alternatives  to  the  specified  item  for 
review.  Indeed,  not  a  single  bidder  proposed  either  a  three  wheel  or  four  wheel  sweeper 
which  met  the  specifications  in  every  detail. 

Bureau  Reply: 

The  Bureau's  analysis  of  MHD  sweeper  specifications  revealed  that  some 
specifications  contained  the  words  "or  equal"  immediately  follow  the  specification 
language.  Many,  however,  did  not  indicate  that  prospective  bidders  could  meet  the 
specification  by  supplying  the  functional  equivalent.  MHD's  specification  for  air  bag 
suspension  on  the  four  wheel  sweeper  did  noj  contain  the  words  "or  equal".  The  Bureau 
continues  to  have  concerns  about  proprietary  material  appearing  in  MHD's  RFR 
specifications.  OSD  officials  informed  the  Bureau  that  such  information  would  be 
purged  if  discovered.  However  MHD's  air  bag  suspension  specification  was  part  of  the 
final  RFR  and  did  not  appear  to  offer  potential  vendors  an  opportunity  to  supply  the 
functional  equivalent. 


MHD  Conclusion: 

The  Massachusetts  Highway  Department  did  not  arbitrarily  exclude  competition. 
However,  with  over  100  years  experience  in  the  maintenance  of  state  highways  it  is 
certainly  appropriate  for  MassHighway  to  have  designed  a  procurement  which  would 
result  in  the  delivery  of  high  quality,  high  performance  and  easy  to  maintain  equipment  in 
support  of  that  mission.  The  Bureau  seems  to  suggest  that  MHD  should  lower  its 
standards  when  designing  such  procurements  to  artificially  expand  "competition".  The 
taxpayer  deserves,  and  will  continue  to  receive,  better. 

Bureau  Reply: 

The  Bureau  does  not  recommend  that  MHD  lower  its  standard  when  designing 
procurements  to  artificially  expand  competition.  Because  ten  years  had  elapsed  since 
MHD's  last  sweeper  purchase,  the  Bureau  believes  that  all  types  of  sweeper  equipment 
should  have  been  judged  against  a  documented  list  of  concerns  based  on  MHD  research 
and  analysis.  Such  review  is  particularly  important  when  large  expenditures  of  taxpayer 
dollars  are  intended  to  satisfy  long  term  needs. 


APPENDIX  2. 

AN  ACT  MAKING  CERTAIN  CHANGES  IN  THE  PROCUREMENT  LAWS 

SECTION  1. 

Section  22  of  Chapter  7  of  the  General  Laws,  as  appearing  in  the  1994  Official 
Edition,  is  hereby  amended  by  adding  at  the  end  thereof  the  following  new  paragraphs 
(21)  and  (22):- 

(21)  A  procurement  officer  may  procure,  without  competition,  equipment  that 
serves  a  specialized  need  or  specialized  function,  provided  however,  that  the  procurement 
officer  provide  to  the  Office  of  Inspector  General  a  detailed  statement  of  the  reasons  for 
the  sole  source  procurement  including  but  not  limited  to  safety,  specialized  purpose  or 
function.  Sole  source  procurements  shall  be  clearly  identified  as  such.  No  procurement 
officer  shall  award  a  contract  based  on  specifications  that  limit  competition  by  relying 
upon  language  based  on  a  single  manufacturer's  specifications  or  promotional  materials. 
No  procurement  officer  shall  use  any  specifications  that  utilize  proprietary  information 
unless  such  specification  is  used  for  a  sole  source  procurement. 

(22)  A  procurement  officer  may  not  utilize  a  sole  source  procurement  by  means 
of  bidding  out  financing  for  an  identified  product  or  contractor,  or  for  specifications  that 
are  limited  to  one  product  or  one  provider. 

SECTION  2. 

Section  22B  of  said  Chapter  7  is  hereby  amended  by  adding  at  the  end  thereof  the 
following  new  paragraph :- 

The  Commissioner  shall  notify  all  cities  and  towns  in  the  Commonwealth  when 
procurements  are  made  on  a  statewide  basis.  The  procurement  officer  shall  consider  the 
needs  of  cities  and  towns  in  making  a  procurement  statewide  and  shall  send  to  each  city 
and  town  a  statement  of  the  reasons  why  he  considers  the  procurement  to  be 
advantageous  to  the  cities  and  towns.  The  procurement  officer  shall  consider  options  on 
items  and  equipment  to  provide  municipalities  flexibility  in  utilizing  procurements  under 
this  section. 


SECTION  3. 

Section  7  of  Chapter  3 OB  of  the  General  Laws,  as  appearing  in  the  1994  Official 
Edition,  is  hereby  amended  by  adding  the  following  new  paragraphs  (d)  and  (e)  at  the  end 
thereof: - 

(d)  A  procurement  officer  may  procure,  without  competition,  equipment  that 
serves  a  specialized  need  or  specialized  function,  provided  however,  that  the  procurement 
officer  provide  to  the  Office  of  Inspector  General  a  detailed  statement  of  the  reasons  for 
the  sole  source  procurement  including  but  not  limited  to  safety,  specialized  purpose  or 
function.  Sole  source  procurements  shall  be  clearly  identified  as  such.  No  procurement 
officer  shall  award  a  contract  based  on  specifications  that  limit  competition  by  relying 
upon  language  based  on  a  single  manufacturer's  specifications  or  promotional  materials. 
No  procurement  officer  shall  use  any  specifications  that  utilize  proprietary  information 
unless  such  specification  is  used  for  a  sole  source  procurement. 

(e)  A  procurement  officer  may  not  utilize  a  sole  source  procurement  by  means  of 
bidding  out  financing  for  an  identified  product  or  contractor,  or  for  specifications  that  are 
limited  to  one  product  or  one  provider. 


